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The motion to dismiss should be overruled. The bill 
of exceptions was presented for settlement within proper 
time, according to the rules of court and the order of 
court. Judgment was rendered March 16,1906. On March 
30, 1906, this order was entered: 

“ It is hereby ordered that the January term of 
the Supreme Court of the District of Columbia be, 
and the same is hereby, prolonged for the period 
of thirty-eight days, exclusive of Sundays, for.the 
purpose of settling the bill of exceptions in the 
above entitled cause ” (Rec., p. 6). 

Rule 54, sec. 2, provides: ' 

. “The bill.of exceptions must be settled before 
the close of the term, which may be prolonged by 
■ adjournment in order to prepare it, but not longer 
than: thirty-eight days, exclusive ; of Sundays, save 

8535-1 







2 


in the case of a trial begun in the term but not 
concluded until after the expiration of the term, 
in which case the trial justice may extend the 
term in his discretion in order to prepare a bill of 
exceptions.” 

Rule 55 provides: 

“Every bill of exceptions shall be prepared by 
the counsel of the party tendering it and submit¬ 
ted to the counsel on the other side; and where a 
bill of exceptions is not settled before the jury 
retires, the counsel tendering it shall give notice 
in writing to the opposing counsel of the time at 
which it is proposed the bill of exceptions shall 
be settled, and shall, also, at least eight days, ex¬ 
clusive of Sundays, before the time designated in 
such notice, submit to the opposing counsel the 
bill of exceptions so proposed to be settled, and 
the said exceptions shall be presented to the 
court within thirty-eight days, exclusive of Sun¬ 
days, after judgment shall have been entered 
therein, unless the trial justice shall, for good 
cause shown, extend the time for the presentation 
thereof, and if the counsel can not agree, it shall 
be settled by the justice who presided at the 
trial; and in that case the justice shall be at¬ 
tended by the counsel on both sides, as he may 
direct. . . .” 

The bill of exceptions was submitted May 8, 1906, 
within thirty-eight days, exclusive of Sundays, after the 
order of March 30, 1906. 

The motion to dismiss, therefore, depends upon the 
proper construction of the order of court of March 30th 
and these two rules of court. 

The appellee bases his motion on Rule 55 and ignores 
section 2 of Rule 54. 

Appellant contends that these two rules should be 
construed together. It is reasonable and fair construc¬ 
tion of Rule 54 that the extension of the term in order 






to prepare the bill of exceptions operated as an exten¬ 
sion of the time .within which to present the bill as well 
as an extension of the term. The order of court meant 
that the bill of exceptions must be presented for settler 
ment within the first thirty-eight days of the next term. 
It is unreasonable to say that when the court ordered 
the bill of exceptions to be presented within the first 
thirty-eight days of the next term it did not thereby ex¬ 
tend the time for presenting it. The court might have 
prescribed a shorter period and it must have contem¬ 
plated that the thirty-eight days might be used. Why 
should the court have required the bill to be submitted 
within the first thirty-eight days of the next term if 
only twenty-eight days were available, unless it intended 
thereby to extend the time ten days ? The court below 
regarded the extension of the term as an extension of 
the time and in the bill of exceptions says— 

“ the order passed on the 30th day of March was 
intended to and operated as an extension of the 
time within which to submit the bill ” (Rec., p. 15). 

The District cases cited by appellee (District of Co¬ 
lumbia vs. Humphries, 11 App. D. C., 68, and District of 
Columbia vs. Roth, 18 App. D. C., 547) are not in point, 
as the filing, of the transcript of record in this court 
under rule of this court is not related to the settling of 
the bill of exceptions under the rules of the lower court. 
But in this case both rules relate to the settling of the 
bill of exceptions and are rules of the same court. 

The construction here contended for accords with the 
uniform construction and practice in the lower court. 
No case to the contrary is cited by appellee. Mr. Down¬ 
ing has examined the record in every case appealed to 
this court since January 1, 1905, and in only three cases 
was there an extension of the time and term; and'in each 
of these cases the time was first extended to the last day 




of the term, and then, just prior to the expiration of the 
time and term, the term was extended-without further 
extension of time) and the bill of exceptions waB settled 
within the new term. This accords with the proceeding 
in this case. In one of these cases No. 1,629 in. this court 
and No. 44,822.in the court below, Mr. Ridout appeared 
for the appellant. In eight cases the bill of exceptions 
was presented within thirty-eight days after the exten¬ 
sion of the term, but more than thirty-eight days after 
judgment, without extension of the time. The point was 
not raised in either of the foregoing cases. A great num¬ 
ber of cases could no doubt be found in earlier years,- 
and from this number it is fair to claim that the practice 
under this rule was well understood by the bar and 
the court, as here contended for; and this construction 
should not be departed from in this case to the detri¬ 
ment of appellant however the court might regard the 
rules as an original proposition. 

Respectfully submitted, 

H. W. SOHON, 

• R. F. DOWNING, 
Attorneys for Appellant. 






